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[Summary of Facts]
The land in this case was owned by Y1 (Defendant, Intermediate Appellant, Final Appellant), and the building on the land in this case was owned by Y1’s husband, A. On 29 May 1969, a joint revolving mortgage was established with A as an obligor and B as the mortgagor for the revolving mortgage (hereinafter referred to as “Mortgage 1”). Mortgage 1 was registered on 30 May 1969. A died on 26 September 1978, and Y1 and their children, Y2-Y5 (Defendants, Intermediate Appellants, Final Appellants) inherited the building and became joint owners of the same. On 12 October 1992, a revolving mortgage was established over the land with C as the obligor and D as the mortgagor for the revolving mortgage (hereinafter referred to as “Mortgage 2”). Mortgage 2 was registered on 15 October 1992. The contract for Mortgage 1, however, was cancelled on 30 October 1992, and the registration of Mortgage 1 was cancelled on 4 November 1992. Later, Mortgage 2 was exercised, and on 2 July 2004, X (Plaintiff, Intermediate Appellee, Final Appellee) bought the land at auction, and acquired ownership of the same.

X claimed that Y1-Y5, the owners of the building, remove the building and dispossess the land on the grounds of X’s ownership. In response, Y1-Y5 asserted the establishment of statutory superficies. 

Both the court at first instance (Sendai District Court decision, 20 December 2005, Minshu Vol. 61 No. 5: 1948) and the lower court (Sendai High Court decision, 16 May 2006, Minshu Vol. 61 No. 5: 1952) took the position that the time when the prior mortgage was established was the relevant standard for the establishment of statutory superficies and denied the establishment of the same, admitting X’s claim. Accordingly, Y1-Y5 petitioned for acceptance of final appeal.

[Summary of Decision]

Decision of lower court reversed and own judgment substituted.

The Supreme Court dismissed X’s claim ruling that, “In a case where, after a prior mortgage, Mortgage 1 and a later mortgage, Mortgage 2 were established over land, Mortgage 1 was extinguished due to cancellation of the mortgage contract, and subsequently, Mortgage 2 was exercised, resulting in the owner of the land being different than the owner of the building on the land, even if the land and the building did not belong to the same owner at the time  Mortgage 1 was established, if they belonged to the same owner at the time the Mortgage 2 was established, statutory superficies is established.”

As its substantive grounds for the decision, the Supreme Court stated that, “In a case such as that described above, the mortgagor for Mortgage 2 would suppose, at the time of establishment of the Mortgage 2, that, if Mortgage 1 continued to exist and the land was sold at an auction, statutory superficies would not be established (Second Petty Bench of the Supreme Court decision, 22 January 1990). A mortgage, however, is expected to exist only to the extent that there is a claim to be secured, and it is by nature a matter of course that Mortgage 1 could be extinguished due to the payment of the secured claim, cancellation of the contract, and other causes. Accordingly, the mortgagor for Mortgage 2 should have predicted this possibility, considered the advantage of higher standing and the disadvantage of the establishment of statutory superficies in such a situation, and understood the net value of the security interest. Therefore, even if the establishment of statutory superficies is allowed as a result of an auction after the extinguishment of Mortgage 1, it cannot be said that this would cause an unforeseen loss to the mortgagor for Mortgage 2. Further, since Mortgage 1 had already been extinguished prior to the auction, there is clearly no need to consider the benefit of the mortgagor for Mortgage 1 in determining whether or not statutory superficies shoud be established as a result of the auction. It follows that the issue of whether or not the provisions in Article 388 of the Civil Code, ‘In cases where land and a building on the land belong to the same owner’ are satisfied (hereinafter referred to as the ‘Same Owner Requirement’) does not need to be evaluated going back to the establishment of Mortgage 1.”

Additionally, as formal grounds for the decision, the Supreme Court stated that, “Article 388 of the Civil Code prescribes that, in cases where land and a building on the land belong to the same owner, a mortgage is established on the land or the building, and the exercise of the mortgage results in different owners, statutory superficies is deemed to have been established. This provision can be interpreted as requiring the satisfaction of the Same Owner Requirement at the time of establishment of the mortgage that exists at the time of the auction and that is of the highest priority (in this case, Mortgage 2), not the mortgage that no longer exists at the time of the auction (in  this case, Mortgage 1). The Second Petty Bench of the Supreme Court decision of 22 January 1990, which is cited by the lower court, states that, in cases where there are multiple mortgages at the time of an auction, the Same Owner Requirement should be satisfied at the time of the establishment of the mortgage of the highest priority. A mortgage that was extinguished before the auction cannot be considered to be in the same category as in that decision.”
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